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ABSTRACT

Child crime should not be equated with adult crime. Children have their characteristics, for

that, should be handled with care. Given that legal protection of children is still weak in

practice, more research is needed on the Model of Protection of Children of Sexual Abusers

Based on Qanun Jinayah in Aceh. This study is an analytical descriptive study on the Model

of Legal Protection against Child Sexual Abusers Based on Qanun Jinayah in Aceh.

Considering that legal protection for children is still weak in practice, further research is

needed on the Model of Legal Protection Against Child Perpetrators of Sexual Harassment

Based on Qanun Jinayah in Aceh.   1   This research is descriptive-analytical research on the

Model of Legal Protection Against Child Perpetrators of Sexual Harassment Based on

Qanun Jinayah in Aceh. Descriptive research aims to precisely describe the traits of an

individual, circumstance, symptom, or group in society. The juridical review is used with the

consideration that the applicable legal rules can be influenced by various factors, such as

the society it governs, the developing culture, and the law and society influencing each

other, while the empirical review is intended to see the law from reality. Based on the

results of the study, it can be seen that the legal protection model for child sexual abuse

perpetrators according to the jinayah legal qanun is in the form of protection through

diversion, protection against the application of caning sanctions, and protection of other



children's rights, both the right to education, the right to receive religious guidance and

right to work. It is hoped that the Aceh government will improve the Qanun on Jinayah

Law, especially on child protection, so that the material in the Qanun on Jinayah Law can be

applied consistently by law enforcers.
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INTRODUCTION

Violation of the law committed by children is a form of child delinquency which is a

characteristic of human life in the period of growth. Child delinquency means that in

addition to behavior that violates the law, it also violates moral values. Child delinquency

has a conflicting purpose, namely,   1   the act or behavior is contrary to the values or social

norms that exist in their environment.1

The term child delinquency according to the Law of the Republic of Indonesia Number 11

of 2012 concerning the Criminal Justice System of Children mentioned that children who

face the law, one of the forms is the child of the perpetrator of the crime. Children as

perpetrators of crime are still given legal protection. Therefore the unlawful actions of a

child should not be equated with crimes committed by adults, because he has his

characteristics. The handling should be done differently from the handling of adult crimes.

Child criminal law aims to heal the psychiatric state of children who have been shaken by

the criminal acts they have committed. Therefore, the purpose of the criminal is not merely

to punish the guilty child, but to foster and resuscitate the child who has made a mistake or

has committed a deviant act. This is important considering that what he has done is wrong

  4   that violates the law. A criminal conviction is not the only attempt to process a child

who has   1   committed a criminal offense.2

Article 59 of the Law of the Republic of Indonesia Number 35 of 2014 concerning Child

Protection determines:



Special Protection for Children in conflict with the law as referred to in Article 59 of the Law

of the Republic of Indonesia Number 35 of 2014 concerning Child Protection, paragraph (2)

letter b is carried out through:

a. liberation from torture, punishment,  14  or other cruel, inhuman, and degrading

treatment;

b. avoidance of the death penalty and/or life imprisonment;

Protection of children who violate criminal law, first; note that the main focus in the legal

system dealing with child offenders; Especially in criminal justice should emphasize or

prioritize   1   the welfare of children and principles to avoid the use of solely punitive

sanctions. Second, the principle is a tool to curb the use of punitive sanctions in the sense

of retaliating solely.3

The rationale of juvenile criminal justice, namely; Children who commit violations of

criminal law should not be judged as criminals. But it should be viewed as a small creature

that needs help. The juridical approach to children should prioritize persuasive-educative

and approach (psychiatric/psychological) that is as far as possible avoid legal processes

that are solely punishing, mental degradation, and discouragement and avoid

stigmatization processes that can inhibit   1   the process of development of maturity and

independence in a reasonable manner.4 Therefore, when talking about something that is

best for the child, then the keyword is in a way that is not punishing.5  

Violations of law by children in Aceh Province today, especially the crime of sexual abuse

are alarming but juridically in Aceh Province has been applied Qanun Jinayah Law in the

enforcement of crimes, so that against children is also enforced Qanun Jinayah Law. Based

on data shows the criminal acts of sexual violence committed by children are relatively

many. Throughout 2019, there were 280 cases of sexual violence against children, recorded

in the Aceh Office of Women Empowerment and Child Protection (BP3A).

Sanctions that can be applied to children who commit crimes are stipulated in Article 67

Qanun of Aceh Jinayah Law. The child offender is threatened with corporal punishment or



imprisonment. The regulation of sanctions against children stipulated in Qanun Aceh

Number 6 of 2014 concerning Jinayah Law. In Article 67, it is stated that: If the child who

has reached the age of 12 (twelve) years but has  16  not reached the age of 18 (eighteen)

years or unmarried commits an act of finger, then the child can be subject to Uqubat at

most 1/3 (one-third) of the   7   'Uqubat that has been determined for adults and/or

returned to his parents/guardians or placed in a place provided by the Government of Aceh

or the Regency or City Government. The policy of   1   Qanun Jinayah Law which imposes

criminal sanctions for deprivation of independence (imprisonment) against children or

other bodily punishment (flogging), is not following child protection efforts. Legally, the

policy of criminalization of children is an act of violating the basic right to fair legal

protection and certainty and equal treatment before the law.6

Juridically against the child perpetrator of a criminal act, there is still a waiver of his right to

protection. Base on the explanation in the background above, it can be formulated the

problem, how is the model of legal protection against child sexual abusers based on the

Jinayah Law Qanun in Aceh?

RESEARCH METHODS

This research is an empirical juridical study on the Model of Legal Protection against

Children of Sexual Abusers Based on Jinayah Law Qanun in Aceh. Juridical review is used

with the consideration that the rules of applicable law can be influenced by various factors,

both the society it regulates, the culture that develops, and the laws and societies that each

other. Empirical studies are meant to look at the law from reality.7 The source of the

research data used is primary data in the form of interviews with respondents. The

respondents consisted of:

1. Banda Aceh City Police Investigator one person,

2. The prosecutor at banda Aceh City State Prosecutor one person,

3. Syar'iyyah Court Judge of Banda Aceh City one person,



4. Aceh Besar Police Investigator one person.

5. Prosecutor at the Aceh Besar State Prosecutor one person,

6. Syar'iyyah Court Judge Jantho one person

7. Syar'iyyah Kuala Simpang Court Judge one person

  1   Data analysis in this study is by qualitative method, which is to interpret quality about

the opinions or responses of respondents, then explain it in full and comprehensively about

various aspects related to the subject matter.8

DISCUSSION

A. Child Protection

Children   1   are defined as young humans or immature humans.9 Law of the Republic of

Indonesia Number 11 of 2012 concerning the Criminal Justice System of Children, Article 1

number 3 affirms that children who conflict with the law which is further called a child are a

human who has aged 12 (twelve) years but has not been 18 (eighteen) years old who is

suspected of committing a criminal act.

According to the Islamic Penal Code, a woman has mukallaf when she is fifteen years old,

which has shown the development of her adult body shape. As for the taklif of men, based

on the opinion of scholars if he has had a dream (having sex with women secreting

sperm).10 Taklif is old enough to be of birth, and signs of adult men appear in sons, adult

signs appear in women in girls. This is a natural adult, which usually does not exist before

the age of 12 years in men, and 9 years in women. The age limit of the child when he has

dreamed then he has puberty. One of the signs of puberty is that it is fifteen years old.11

Child protection is any activity to ensure and protect the child and his rights to live, grow,

develop, and participate, optimally following the dignity of humanity, and to be protected

from violence without discrimination. The recognition and legal protection of various rights



and freedoms   4   of the child are intended to fulfill various interests related to the welfare

and future of the child.12

Special protection is the protection provided to children in emergencies, children facing  13 

the law, children from minority and isolated groups, children who are exploited

economically and/or sexually, the Law of the Republic of Indonesia No.  10  35 of 2014 on

Child Protection affirms that the accountability of parents, families, communities,

governments, and countries is a series of activities that are carried out continuously to

protect the rights of children.

B. Sexual Harassment

Child sexual abuse can be defined as   9   a relationship or interaction between a child and

an older person or child, more reason or adult such as a stranger, sibling, or parent where

the child is used as an object of consent for the sexual needs of the perpetrator.13 Criminal

acts of sexual harassment are committed by using coercion, threats, bribery, deception, or

pressure.14

C.   1   Qanun Jinayah Law

Jinayah law is the terminology used in Islam to refer to Islamic criminal law. The term law

comes from Arabic, namely from the word hakama, yahkumu, hukmun, which means

preventing or rejecting, namely preventing injustice, preventing injustice, preventing

persecution, and rejecting other forms of disobedience.15 Jinayah is the name  14  for an act

that Syara prohibits', both about the soul, property and other than the soul and property.16

So, the meaning of jinayah is all actions that are forbidden. Prohibited actions are actions

that are prohibited or prevented.

  1   Based on the laws and regulations in Aceh all statutory products formed jointly by the

executive and legislature (Governor and House of Representatives of Aceh) are called

Qanun Aceh. Qanun in Aceh consists of two categories, namely Qanun which regulates the



material of government administration, and Qanun which regulates the material for the

implementation of Acehnese life. Qanun Law Jinayah belongs to the category of qanun

related to the maintenance of Acehnese life.

The Law of the Republic of Indonesia number 11 of 2006, requires several organic laws and

regulations, especially Qanun Aceh to implement Islamic sharia. Qanun serves as

operational legislation to make Sharia law as positive legal material.

D. Model   1   of Protection Against Children of Sexual Offenders According to Qanun

Jinayah Aceh

Qanun Jinayah Aceh is a rule of law in the framework of crime prevention in Aceh using the

principles of Islamic law. This Qanun not only applies to adult criminals but also applies to

children who commit criminal acts. Article 67 specified that if a child who has reached the

age of 12 years but has not reached the age of 18 years or is unmarried commits   1   a

criminal act, then the child may be subject to 'Uqubat at most 1/3 of the 'Uqubat that has

been determined for adults and   7   or returned to his parents/guardians or placed in a

place provided by the Government of Aceh or the Regency / City Government.   1   The

provisions of the above article seem to place the child as the perpetrator because against

the child perpetrator of the crime (jarimah) must be sanctioned (uqubah) both uqubat whip

and prison one-third of the uqubah against adults. Based on the results of research that

has been conducted in Banda Aceh City, Aceh Besar Regency, and Aceh Tamiang Regency,

the child still gets the protection of his rights as a child even though he has done jarimah.

The model of legal protection against child abusers that have been carried out by law

enforcement are:

1. Protection through diversion

Qanun jinayah law does not recognize diversion in the settlement of child cases, because

qanun only regulates material law, does not regulate formal law, and formal law is

regulated separately in other qanuns. However, Qanun Law Jinayah accommodates the



process of examining the child perpetrators of crimes by using provisions in the Law on the

Criminal Justice System of Children (SPPA). Article 66 Qanun of Jinayah Law specified that:

If a child who has not reached the age of 18 years does jarimah or allegedly performs

jarimah, then the child is carried out an examination guided by the laws and regulations

regarding juvenile criminal justice. Article 7 paragraph 1 of the Law of the Republic of

Indonesia Number 11 of 2012 concerning the Criminal Justice System of Children explains

that at the level of investigation, prosecution, and examination of child cases in the District

Court must be attempted diversion. At the investigation stage, the case   4   of the child as a

sexual abuser must be resolved through diversion in the family and social care, which is an

environment that provides a sense of security by being monitored by the officers who have

been determined,   1   so that the child is no longer a victim. According to Suprianto, at the

investigative stage of sexual abuse cases, child suspects get legal protection through

settlement efforts outside the criminal justice process. So the child suspect is not directly

examined by investigators but is attempted to resolve it by peaceful means   4   through the

family. Where   1   the process of peaceful settlement is carried out without involving

elements of the police because the case has been excluded from the legal process.

However, after the diversion effort is completed, it needs to be made in a news event, then

submitted to the court to decide that the sexual abuse case has been resolved by

diversion.17

2. Protection from whip sanctions

The Aceh jinayah law implicitly does not specify how the application of caning sanctions to

children who are perpetrators of sexual crimes, article 67 only stipulates that the

application of caning sanctions to children can be applied to a third of the number of

sanctions against adults. Based on the results of the study, the application of caning

sanctions was only applied to children if the child was over 15 years old. According to

Surya, if the sexual harassment case cannot be resolved by diversion at the judicial level,

the judge after going through the judicial process will not impose a caning sanction on the

  4   child who is the perpetrator of sexual abuse.   1   This is because children under the age



of fifteen years are still unstable, their minds are not yet full to accept the sanctions

imposed by law so that the actions taken by the child cannot be fully accounted for, then

the application of the law should not be carried out optimally.18

3. Protection of children's rights

Children as perpetrators of criminal acts are still fulfilled their rights both in the judicial

process and after being executed to the child development institution. In the process of

child justice, the perpetrator of sexual abuse is still fulfilled his rights such as the right to

attend education in the school where the child attends school. The child suspect will be

escorted to school by officers and will get an education fulfilled even though he is in the

judicial process.19

If the verdict has permanent legal force, the child will be executed to the Aanak Special

Penitentiary to undergo development or rehabilitation, the child will still get his rights both

the right to education and the right to be trained certain skills or the right to attend

religious education. So the child after rehabilitation can return to the community or his

family with a health condition.20

Children's Criminal Justice in Indonesia serves as a judicial system that protects children

without having to sacrifice the interests of the community in upholding justice because the

purpose of juvenile criminal justice is essentially no different from other courts. Children's

criminal justice hearings are also known as child trials where law enforcement officers on

duty and authorized to examine, disconnect and resolve child regulations based on the

provisions of the laws and regulations are as follows:

1. Article 1 number 1 of the Law of the Republic of Indonesia Number 11 of 2012

concerning the Juvenile Criminal Justice System of the Children's Criminal Justice System is

the entire process of resolving child cases that face the law, starting from the investigation

stage to the guidance stage after undergoing criminal proceedings."

2. Article 16   1   of the Law of the Republic of Indonesia Number 11 of 2012 concerning the

Juvenile Criminal Justice System The provisions of the Criminal Procedure Law apply also in

the event of juvenile criminal justice unless otherwise specified in this Law."



One of the law enforcement efforts carried out by the state is through juvenile justice as a

state effort in providing protection to children who commit crimes and educating children

without having to ignore the enforcement of justice because juvenile justice is made to re-

educate and improve the attitude and behavior of the child so that the child can leave the

bad behavior that he has done,  Child protection is carried out by providing guidance and

education in the framework of rehabilitation and resocialization to be the foundation of

juvenile criminal justice. Article 1 point 1 a law of the Republic of Indonesia Number 4 of

1979 on Child Welfare explains that "the welfare of children is a child's life and livelihood

that can guarantee the growth and development of it reasonably both spiritually, physically

and socially because realizing the welfare of children in upholding justice is the main duty

of the Child Justice according to the Law of the Criminal Justice System of children because

juvenile criminal justice is designed not only.  Limited to imposing criminal sanctions only

but also providing protection for the future of children, the philosophy of juvenile criminal

justice is to realize the welfare of children so that the laws and regulations of child welfare

and the juvenile criminal justice system are interrelated. Therefore, the model of protection

of child abusers that has been implemented by law enforcement in the process of juvenile

criminal justice in Aceh Province is following the philosophy of juvenile criminal justice.

CONCLUSION

The model of legal protection against child abusers according to the jinayah law that has

been applied by law enforcement in Aceh Province, in the form of; protection through

diversion, protection against the application of flogging sanctions, and protection of other

children's rights, both the right to education, the right to religious guidance and the right

to work.   1   It is expected of the Aceh government to perfect the Jinayah Law Qanun

especially against child protection provisions so that the material in Qanun Jinayah Law can

be applied consistently by law enforcement.
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